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The writ of habeas corpus is obtainable by any person on behalf Procedure*
of the prisoner as well as by the prisoner himself. This is an im-
portant safeguard, though in practice every facility is granted to a
person in prison to make application for the writ, if he so wishes.
The procedure is as follows:1
Application is made ex parte supported by an affidavit to the
Divisional Court or in vacation or in a case concerning the custody
of an infant to the Judge in Chambers. If prima facie grounds are
shown, the Court or Judge ordinarily directs that notice of motion be
given or a summons issued. Argument on the merits of the applica-
tion then takes place on the day named. If the Court decides that
the writ should issue, it orders the release of the prisoner or the hand-
ing over of the infant to the applicant, and this order is sufficient
warrant for the release. Under this practice there is no need to pro-
duce the prisoner in court at the hearing and no return to the writ
is actually made. The Court or Judge has power on the ex parte
application to order the issue of the writ forthwith; this power it
uses in exceptional cases, particularly where there is danger of the
person detained being taken outside the jurisdiction; where this is
ordered, argument as to the legality of the detention takes place on
the return to the writ.2
This procedure may be illustrated by the following documents
which were cited by Lord Finlay in Secretary of State for Home
Affairs v. O'Brien, [1923] A.C. 603; K. & L. 273.
in the court of appeal 3
on appeal from the high court of justice
king's bench division
Friday the 13th day of April 1923.
ENGLAND.—Upon reading the affidavit of Art O'Brien and the
several exhibits therein referred to it is ordered that Monday the 23rd
day of April instant be given to His Majesty's Secretary of State for
Home Affairs to show cause why a writ of habeas corpus should not
issue directed to him to have the body of Art O'Brien immediately
before this Court at the Royal Courts of Justice London to undergo
and receive all and singular such matters and things as this Court
shall then and there consider of concerning him in this behalf.
Upon notice of this order to be given to His Majesty's Secretary of
State for Home Affairs in the meantime.
1	R.S.C. Order LIX., rules 14 to 22.
2	This was the ordinary procedure at an earlier date.
3	The Divisional Court refused the writ; hence the appeal, which was not
treated as being in a criminal cause or matter (see p. 373, post).

